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. Itis error only, and not truth,
that shrinks from inquiry.

Thomas Paine

system of imposing the death penalty is broken both nationally and in
“entucky. The death penalty no longer effectively serves as sound pub-
lic policy, and no longer meets the interests of Kentucky citizens in public
y. The passing of a life without parole sentence in 1998 has rendered capi-
punishment obsolete and arcane, a remnant of a penalty that no longer
makes sense. This article looks at Kentucky’s state of affairs, national biparti-
an analysis, and it offers commonsense recomimendations for necessary re-

Kentueky Conditions

What evidence is there that the system is broken? Do those same conditions
exist in Kentucky? A survey of the national landscape reveals the following:

1) An unacceptable error rate exists nationally and in Kentucky. Nation-
ally, 68% of the capital convictions have been reversed due to significant
constitutional and procedural violations calling into doubt the fairness of the
trial that resulted in the individual’s being placed on death row.’ Kentucky’s
error rate is comparable to the national error rate.> These error rates are
phenomenal. They are an indictment of the system of selecting, prosecuting
and sentencing persons to death. If any company had such error rate, it
would be broke, bankrupt, and out of business. A 7 out of 10 etror rate is
exceptionally wasteful of limited taxpayers’ money and the resources of
courts, prosecutors and defense.

2) There is inadequate funding of Kentucky eriminal justice system. The
criminal justice system does not provide sufficient funds to handle complex
cases, particularly those cases involving the death penalty. As a result,
Kentucky citizens cannot rely upon the aceuracy of the outcomes of capital
trials. In Kentucky, the entire criminal justice portion of the budgeted fund-
ing is but $976 million or 5.39% of the budgeted funds for all 3 branches of
state government. Of that $976 million, Corrections is allotted 34%. The

By Ernie Lewis and L.d Mana'h'an

continued on page 8
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Judiciary has 23%. Prosecutors
receive 7.4%. Public defense
brings up the rear at 3%, far less
than the funding for prosccutors.’
Yet, public defenders handle 92%
of the same cases in

provided ineffective assistance of
counsel due to insufficient re-
sources, Of the 6 capital cases to
be resolved by federal court re-
view, only 3 passed constitutional
muster.t Two

circuit court as do
prosecutors.* This
funding disparity is
one of the reasons
why the reversal rate
remains so unaccept-
ably high.

Insufficient re-
sources are pro-
vided to Kentucky’s
public defense. The
most egregious prob-
lem is that public de-
fender offices in Kentucky have
attorneys whose cascloads aver-
age a crushing 484 open cases
per lawyer per year.’> The DPA
Capital Trial Branch with its 6
attorney staff cannot handle the
defense of all capital cases.
Chronic vacancies in the Capital
Trial Branch exacerbate the prob-
lem. The defender field offices
are not staffed adequately to
handle capital cases on top of
their crushing caseloads. There is
only 1 investigator per field office
outside of Louisville and Lexing-
ton. There are only 3 mitigation
specialists in the entire state. In
many instances when a defender
field office is assigned a capital
case it is handled by overworked
investigators, no mitigation spe-
cialists, and overworked attor-
neys. This is a recipe for rever-
sal, or worse, for the conviction
of an innocent person.

Kentucky’s death row mani-
fests the inadequacy. Many of
the persons on Kentucky’s death
row were represented by a public
defender system that historically
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DNA testing has re-
vealed that what we
hoped to be a rel:able
system ofdetermlnmg
gunt and innocence is.
deeply. flawed. Na-
tional estlmates put ;
the number.of innocent
peopie mcarcerated in
the natlon S pr;sons
between 4%
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cases were re-
versed for consti-
tutional violations.
A third was re-
versed as a result
of the ineffective-
ness of trial coun-
sel. The first
person to be ex-
ecuted in Ken-
tucky in the post-
: Gregg' era was
O% .} represented by a
public defender
who was paid
$1000 for his representation.®
Eight persons on death row were
represented by attorneys who
were later suspended or disbarred
by the KBA, convicted of a
crime, or are currently under in-
dictment.” A person presently on
death row was represented by an
unpaid volunteer attorney who
was solicited by the judge when
no other defenders would agree
to take the case. His phone num-
ber was a local bar, he had a
drinking problem, he presented no
mitigation phase testimony, and
was not present during the direct
of the medical examiner yet then
conducted the cross-examination,
This was in a case involving a
black defendant who was
charged with killing a white vic-
tim. The white codefendant re-
ceived a sentence of life without
the possibility of parole for 25
years,'”

Innocent people are convicted
and sentenced to death. The
inadequate funding of indigent
defense historically raises the
specter that innocent people are

" on death row, including in Ken-

tucky. There have been 138"
persons released nationwide since
1976 who were later proven to be
innocent, Tt is fair to say that the
situation in IKentucky is no differ-
ent from the nationwide experi-
ence. To the doubters, Larry
Osborne is Kentucky's living ex-
ample.!?
0

The public overwhelmingly
believes that innocent people are
sometimes convicted of murder.
The Harris Poll over the last 3
years indicates that 94-95% of
those responding think that inno-
cent people are sometimes con-
victed of murder."?

DNA testing has revealed that
what we hoped to be a reliable
system of determining guilt and
innocence is deeply flawed. Na-
tional estimates put the number of
innocent people incarcerated in
the nation’s prisons between 4%-
10%. In Kentucky that could
mean between 650 and 1650 in-
mates serving time for crimes
that they did not comimit. Barry
Scheck and Peter Neufeld,
founders of the Innocence
Project at Cardoza Law School,
in their book, Actual Innocence
(2001), list the factors they found
led to wrongful convictions:

1) Mistaken eyewitness identifi-
cation,

2) Improper forensic inclusion;

3) Police and prosecutor miscon-
duct;

4) Defective and fraudulent sci-
ence;

5} Unreliable hair comparison;

6) Bad defense lawyering;

7) False wiiness testimony;

8) Untruthful informants;

9) False confessions. '

Race plays a tragic role in this
process. Scheck and Neufeld
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reported in Actual Innocence
that the race of the exonerated
defendants was: 30% Caucasian;
11% Latino; and 57% African
American.'? This is on top of the
systemic racism that has been
found to exist in the capital pun-
ishment system in Kentucky and
throughout the nation.'®

We know by recent experi-
ence that innocent people have
been sent to prison in Kentucky.
No Kentuckian wants an innocent
person incarcerated. There has
been a lot of activity in Kentucky
recently that reflects the public’s
concerns about the wrongly con-
victed. Kentucky has experienced
the uncovering and freeing of the
innocent in three documented
cases: William Gregory, Latry
Ogbhorne, and Herman May.

New DNA tests proved Will-
jam Gregory of Jefferson County
did not commit that crime for
which he served 8 years in
prison. Gregory was the first
Kentuckian and the 74 nationally
to be released as a result of ex-
oneration by DNA evidence.”

Larry Osborne of Whitley
County was acquitted on August
1, 2002 of all charges and set
free. He spent over three years
on Kentucky’s death row. He
became the 102™ death row per-
son exonerated since 1973."

Herman May of Franklin
County was convicted in October
of 1989 of rape and sodomy and
sentenced to concurrent 20 year
sentences. He was released Sep-
iember 2002 on the results of
mitochondrial DNA testing. "’

Warrant practice is wasteful of
limited resources and causes
incomplete post-conviction

7

pleadings. Prosecutors and de-
fenders are wasting significant
time on the death warrant prac-
tice because of the requesting of
warrants prematurely. DPA has
had to spend precious resources
on many cases since 1997 where
premature death warrants wete
requested, and eventually stayed,
cases where any reasonable ob-
server would know that a court
would grant a stay. This results in
the hurried preparation and filing
of post-conviction actions, which
has the effect of risking the miss-
ing of issucs or the filing of
claims prior to the complete re-
searching of the issues, and the
duplicating of efforts in order to
amend hastily filed pleadings.
The premature request of death
warrants is needless due to the
one year statute of limitations
established by the Antitetrorism
and Effective Death Penalty Act
of 1996 (AEDPA).®

Limited federal review neces-
sitates high quality state trials.
The passage of the AEDPA has
limited severely the reach of the

Services Provided

« Case Screening

« Timelines / Chronologies
» Expert withess location

* Medical Research

» Assess for missing records and tampering
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mEl Vedical Review Consulting, LLC

federal court in overseeing the
fairness of death penalty ver-
dicts.?! The standard of review
has become quite limited, high-
lighting the necessity for full and
fair review in state post-convic-
tion. Yet, the trend in staie post-
conviction is away from conduct-
ing evidentiary hearings into the
adequacy of counsel and the fair-
ness of the trial level proceed-
ings. The care with which death
penalty cases have been scruti-
nized has been severely under-
mined by the passage of the
AEDPA >

Unguided prosecutorial dis-
cretion causes inappropriate
choices, Prosecutors’ discretion
particularly in seeking the death
penalty is unguided as opposed to
the procedure utilized in the fed-
eral system. This can result in the
arbitrary use of the death penalty
in cases where mitigation is over-
whelming, or worse whetre the
race of the defendant or victim
plays a part in the charging deci-
sion.

continued

Gina |. Rogers, RN, BSN, CLNC




9) The public’s views on death
penalty. The public no longer
supports the death penalty when
life without parole is available as
a sentence. The myth that there
is widespread and deep support
for the death penalty is belied by
the facts. While the death penalty
continues to maintain significant
suppott among Americans in the
abstract when no other sentenc-
ing options are presented, polls
have showi that the majority
does not support the death pen-
alty when other penalty options
are present such as life without
parole, now a penalty option in
Kentucky.?

10) Kentuckians support a bill to

eliminate the death penalty for

16 and 17 year olds by a 2 to 1
margin. A significant majority of

PC.
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Kentuckians favor a bill in the
General Assembly that would
eliminate the death as a sentenc-
ing option for 16 and 17 year
olds. On the recent University of
Kentucky Survey, 63% of the
respondents said they favored
such a bill. 32% said they op-
posed such a bill. 5% said they
had no opinion/did not know.
While 21% strongly opposed such
a bill almost twice as many Ken-
tuckians, 37% strongly favor it.*

Leading National Bipartisan
Analysis Calls for Moratorium
and Substantial Reforms

1) American Bar Association. In
1997, the nation’s leading profes-

sional legal organization called for

a moratorium?®® on executions in
this country until jurisdictions

Has your broker
left you broker?

Bull and Bear mackets create wealth
and poverty. Misrepresentations, fraud
and incompetency by stock brokers and
financial planners, who often are more
concerned with generating exorbitant
commissions than abiding by their
fiduciary duties, can create poverty and
despair,

If you have clients who have been
victimized by a bad brokes or broker-
age firm, Maddox, Hargett & Caruso,
PC. may be able to help them recoves
some or all of their losses.
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implement policies to insure that
death penalty cases are adminis-
tered fairly, impartially and in ac-
cordance with due process to
minimize the risk that innocent
persons may be executed, Far
from being administered fairly
and reliably, the death penalty in
this country, according to the
ABA, is “instead a hapha(\%ard
maze of unfair practices with no
internal consistency.”* Kentucky
mirrors that national reality. The
ABA resolution establishes a le-
gal position on fairness in the ap-
plication of the law; it isnota
policy statement for or against
the penalty. The ABA’s call for a
suspension of executions focuses
on:

1) incompetency of counsel;

2) racial bias;

3) mentally retarded persons;

4) persons under 18 years of age;
and,

5) preserving statc and federal
post-conviction review.”

Constitution Project. In 2001,
The Constitution Project issued
Mandatory Justice: Eighteen
Reforms to the Death Penalty
(2001).% The Project’s death
penalty initiative and its biparti-
san, blue ribbon committee issued
this major national report. The
Report was published after the
group conducted a yearlong re-
view of the death penalty in the
United States.

The 30-member death penalty
initiative was composed of both
supporters and opponents of the
death penalty. It included former
judges, state attorneys general,
federal prosecutors, law enforce-
ment officials, governors, mayors,
and journalists, as well as current
defense attorneys, religious lead-
ers, victims’ rights advocates,
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Republicans and Democrats, con-
servatives and liberals, Co-Chairs
of this 30-member group were;
Chailes F. Baird, former Judge,
Texas Court of Criminal Appeals;
Gerald Kogan, former Chief Jus-
tice, Supreme Court of the State
of Florida, former Chief Prosecu-
tor, Homicide and Capital Crimes
Division, Dade County, Florida;
Beth A, Wilkinson, Prosecutor,
Oklahoma City bombing case.
William Sessions FBI Director in
the Reagan and Bush administra-
tions was a member.

Their report is a comprehen-
sive consensus on capital punish-
ment reached by an ideologically
and politically diverse group with
extensive death penalty and
criminal justice experience. It
emphasizes the importance of
competent and adequately com-
pensated defense counsel, prohib-
iting the execution of juveniles,
instructing jurors on residual
doubt, fully informative instruc-
tions on consideration of mitigat-
ing factors by jurors, expanded
discovery insuring exculpatory
evidence is provided, establishing
prosecution protocols on seeking
death.”

KCJC Study. In July 2001, the

Kentucky Criminal Justice Coun-

cil Capital committee unanimously

recommended and the Council

approved a recommendation that

a comprehensive statewide study

be conducted to address:

¢ Delay in implementing the
penalty imposed and consid-
eration of reforms in the re-
view process to malke it more
timely (revision of RCr 11.42
and possible recommendation
to Kentucky Supreme Court
regarding stay practice),

e Incorporate balanced and
systemic input, including pros-

4)

ecution and defense and vic-
tims’ families, into any study;

e FEffective assistance of coun-
sel (minimum standards, cer-
tification) and training for trial
judges;

Access to DNA evidence;

¢ Evidentiary issues, e.g. jail-
house informant testimony
identified as a problem in
other jurisdictions; uncorrobo-
rated eye witness testimony,
unrecorded confessions;

¢ Resources for prosecution
and defense (establishment of
special teams, representation/
investigation experts);

* Prosecutor discretion in seek-
ing death penalty; adaptation
of federal guidelines or pro-
cedures in other staies; inde-
pendent review team to en-
sure statewide consistency in
considering factors of race,
geography, gender, economic
status, age, cognitive abilities,
and aggravating circum-
stances/level of culpability;
and

e Jury selection and jury in-
struction in death penalty
cases; educating potential
jurors on trial process and
overall operation of criminal
justice system; and criminal
background checks of jurors
in death penalty cases.*

The 2002 Kentucky General
Assembly declined to fund this
study. The Council has not under-
taken it otherwise.

A Broken System. A recent 600
page study of the death penalty
nationally A Broken System, Part
113" provides additional evidence
that race may be playing an im-
portant and inappropriate role in
Kentucky death sentences and
may be increasing the amount of
reversible error in Kentuclky

death verdicts. The study exam-
ined over 150 potential explana-
tions for error in capital cases
based on thousands of items of
data about capital reversals over
time, across the country, and in
cach state with capital punish-
rent.

Kentucky’s rate of reversal of
capital verdicts since 1976 is
comparable to the national error
rate of 68%.% The study pro-
vides some troubling information
about two possible causes of
capital error in Kentucky. The
first factor is the low rate of
funding for Kentucky courts. The
study shows that low spending on
courts is associated with direct
appeal reversal rates in capital
cases, During the 23 year period
studied, Kentucky spent less per
capita on courts than all but four
states in the nation with the death

penalty.

The second factor is the homi-
cide risk to members of the white
community relative to the risk of
homicide to members of the Afri-
can-American community. The
study found that the closer the
homicide risk to white residents
of a state approaches the risk of
homicide to the state’s African-
American residents, the more
likely it is that state and federal
courts will find that death sen-
tences imposed are flawed and
have to be overturned. Other
things being equal, reversal rates
are more than twice as high
where homicides are most heavily
concentrated on whites compared
to blacks than where they are the
most heavily concentrated on
blacks. Kentucky has the 5™
worst ranking on this factor in the
nation among states that have the
death penalty.”

continued
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5) Ryan Report,

12

he authors view this

second factor as trou-

bling because it may
reveal the influence of race on
the use of the death penalty.
There is evidence that heavy use
of the death penalty in response
to fears about crime is associated
with high rates of error in capital
verdicts. The authors aiso found
evidence that high rates of homi-
cide victimization among whites
relative io blacks are the one
source of pressure from a politi-
cally influential segment of the
population to use the death pen-
alty for reasons other than the
seriousness of particular
crimes.* Since homicide rates
are high in Kentucky for whites
relative to homicide rates for
blacks, this factor is likely to in-
crease the kind of crime fears
among whites that can lead to the
imposition of death sentences in
weak or marginal cases, which in
turn can lead to high rates of re-
versible error. “Because of those
fears, citizens put pressure on
officials to

a) videotaping custodial interroga-~
tions,

b) creating an independent foren-
sic lab,

¢) reduction of the number of ag-
gravating factors,

d) state committee to review
which cases should be pros-
ecuted capital,

e) arule defining exculpatory evi-
dence,

f) pretrial hearing to determine
reliability of in-custody infor-
mant testimony,

g} jury instructed on eyewitness
identification and informant
testimony,

h) improvement of resources for
the criminal justice system.

Recommendations for Reform

f we are to have a death penalty in
Kentucky, it must be altered sig-
rificantly in order to ensure fairness

in administration, accuracy of verdicts,
and rationality in outcome. The follow-
ing reforms are necessary:

oA Moratorium

seek the death

until the system

penaltymore | The death penalty for juveniles f§ s reviewed.
frequently, should be eliminated. Indiana = | *Adedvate
even if cases funding of all

are wealk, The
weaker the

case, the more
likely it is to be
overturned.”*

After more

persons on

death row were found to be inno-
cent than had been executed,
Republican Governor of Illinois
George Ryan declared a morato-
rium and appointed a Commission
to study the death penalty. The
Commission deliberated two
years and made 85 reconmmenda-
tions for reform,* including:

Bench & Bar, November 20103

'recently abolished this penalty f
by legislation. The Missouri -
Supreme Court 1|kew1se de—
clared the juvenile death pen-
alty to be cruel and unusual
punishment. '

parts of the
criminal justice
system, espe-
cially indigent
defense.

¢The indepen-
dence of the
judiciary must
be protected.
The death warrant practice should
be streamlined to eliminate the
waste of resources by both the
Attorney General’s Office and
DPA. Warrants should not be re-
quested until the 9-step process is
concluded or unti] the defendant
has waived further appeals.

Proof of actual innocence should

be allowed whenever the evi-
dence arises prior to the execu-
tion. The use of DNA should be
encouraged at the trial and post-
trial levels in order to ensure that
no innocent person is executed or
lives a significant period of time
on death row.

The death penalty for Juycmles
should be eliminated. Indiana re-
cently abolished this penalty by
legislation.’” The Missouri Su-
preme Court likewise declared
the juvenile death penalty to be
cruel and unusual punishient.*
The death penalty statute should
be redrawn in order to narrow the
applicability of the ultimate pen-
alty. There should be no new
aggravating circumstances, and
there should be a repeal of vague
aggravators. [n addition,
aggravators should be required to
substantially outweigh mitigators
before death can be imposed.
The death penalty statute should
meclude additional mitigating cir-
cumstances, including that the
defendant has a significant his-
tory of being sexually, emotionally
or physically abused or neglected
as a child, that while the evidence
suffices {o sustain the verdict, it
does not foreclose all doubt re-
specting the defendant’s guilt,
that the defendant belongs to a
racial minority that has expeti-
enced historical racial discrimina-
tion, and that the defendant had a
difficult, turbulent, or impover-
ished family history.

The charging decision by pros-
ecutors should be reviewed by
policy malkers so that capital
prosecutions are implemented
consistently and fairly. This
should include a procedure for the
defense to have the opportunity to
present the case for not seeking
the death penalty:.




Protocols should be established
for the police, the prosecution and
courts to use when eyewitnesses,
informant, and confession evi-
dence are involved. There should
also be a pretrial hearing to deter-
mine reliability of in-custody in-
formant testimony and jury in-
structions cautioning the jury on
reliance upon this kind of evi-
dence. All interrogations of the
defendant should be videotaped

as a maiter of practice in order to
address the issue of the false
confessions.

‘There should be a statute or a
rule which would require a jury to
be instructed that they should not
sentence to death unless a/f
doubt had been foreclosed, and
that would further allow the trial
coutt to lower a death verdict to
life in prison in cases in which all
doubt had not been foreclosed.
Kentucky should resist the temp-
tation to create a truncated sys-
tem of post-trial review, given the
large numbers of reversals na-

tionwide and in Kentucky at all
levels.

¢ Jurors should be instructed on the
full and individual consideration of
mitigating factors.

e Kentucky should create an inde-
pendent forensic lab separate from
the prosecution and law enforce-
ment functions.

o ‘There should be a rule defining
exculpatory evidence.

Conclusion

[t is time for a change. Capital
cases bring out the worst m the crimi-
nal justice system. Kentucky does not
have the resources or infrastruciure
that can professionally handle the
caseload, emotions, political pressures,
or cominunity contagion inherent in a
system that includes capital punish-
ment. Our system of capital punish-
ment cannot work without substantial
attention, including significant addi-
tional resources, paid to it. It isin
need of either major reform or aboli-
tion, B

Trnie . Lewis
-has been Pub- |
| lic Advocate . -
_f01 Kentucky ]
.state public -
“defender pro-
‘gram, the De-'
artmentof .
ublic Advo-
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1996 'md a Kentuck ublic de— -

‘Ed Monahan
is Deputy Pub- -
lic Adyocate
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Kentucky. pub—
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C“lpltal chenis t tual appeal and .
post-conviction 111c1udmg Eugene
Gall, Jr. whose case was e- . ..
versed by the Sixth Circuit Court
of Appeals, -Gall v. Parker, 231
F.3d 265 (6" Cir, 2000). -

Endnotes

L.

James S. Liebman, Jeffrey Fagan &
Valeric West, 4 Broken System: Part ],
Error Rates in Capital Cases and
What Can Be Done About Them,
1973-1993 (June 12, 2000) at; http://
justice.policy.net/cjedfund/dpstudy/.
“The ‘overall success rate’ of capital
judgments undergoing judicial inspec-
tion, and its converse, the ‘overall
error-rate,’ are crucial factors in as-
sessing the effectiveness of the capi-
tal punishment system. The ‘overall
success rate’ is the proportion of capi-
tal judgments that underwent, and
passed, the three-stage judicial in-
spection process during the study
period. The ‘overall error rate’ is the
reverse: the proportion of fully re-
viewed capital judgments that were
overturned at one of the three stages
due to serious errot. Nationally, over

the entire 1973-1995 period, the over-
all error-rate in our capital punishment
system was 68%.”

2. InKentucky, since 1976, there have
becn 83 death sentences. Four per-
sons under the sentence of death
have died of natural causes before
they exhausted all legal review of their
death sentences, Of the 79 remaining,
two persons have been executed, 42
have had their death sentences re-
versed, and 35 are awaiting decisions
or are seeking additional review.

3. For Fiscal Year 2004, Kentucky bud-

geted over $976 million for criminal
Jjustice, which is 5.39% of the budget
for all three branches of the Common-
wealth. The budget for ali of state
government in FY 04 is over 18.123
billion dollars. The FY 04 crimninal
justice budget of $976,402,800 is di-
vided as follows:

Corrections $334,409,700 34.25%
Judiciary ~ $223,780,000 22.92%

State Police $134,957400 13.82%
Juvenile $116,731,700 11.96%
Prosecution $72,655,500 7.44%
Criminal Justice

Training $40,641,400 4.16%
DPA $29,852,200 3.06%
Justice

Admin. $23,374,900 2.39%
Total $976,402,800  100%

4. Over the last three fiscal years com-

bined, DPA has handled 92.3% of
circuit court criminal cases. From FY
01,FY 02, and FY 03 combined, AOC
repotts 75,792 Circuit Court criminal
cases filed including appeals at the
Circuit level (Kentucky Administra-
tive Office of the Courts, Circuit
Court - Historical Caseload: FY
1996-2003, Report # INSO17, Run
Date: 9/9/2003). In that same titne
petiod, DPA opened 69,961 Circuit
Court cases (Combined totals from
the FY 01, FY 02, and I'Y 03 DPA De-

continued
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ke death penalty plays a vital role in protecting society from the
most vicious of murderers. Apart from public protection and the

. fair punishment of the guilty, it vindicates the rights of victims and their
families to see that justice is done. Those whose delay tactics have con-
verted capital punishment into what may sometimes seem like a death row
promenade declare the legal system “broken.” The only thing ailing the death
penalty process is the purposeful obstruction of sentences being carried out.
Opponents of capital punishment do not acknowledge the possibility that the
death penalty is appropriate in any circumstance, a shortcoming which ren-
ders their suggested “improvements” to the system immediately suspect. All
too often, the value of a swift and certain death penalty is diluted by the
clamor of this vociferous minority of special interest groups who neither know
nor care about the crimes committed by these convicted murderers. Tt is in-
herently dangerous to base public policy on such a narrow point of view.
There is good reason why no politician who wants to be elected or reelected
ever openly campaigns as a death penalty abolitionist.
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“Life Without Parole” Rarely Means Forever, and If is Far
Less Effective than the Death Penalty in Saving Innocent Lives

Death penalty opponents claim that “life without parole” permanently
incapacitates a murderer, rendering capital punishment obsolete. Abundant -
empirical evidence disproves that assertion. -

Michael St. Clair was awaiting imposition of his third and fourth sen-
tences of “life without parole” when he escaped from an Oklahoina jail in
1991. Later, in Colorado, he carjacked a 26-year old paramedic who had
purchased groceries for some elderly people living in his home. Handeu
and begging for his life, the paramedic displayed a photo of his three:
adopted daughter and prayed aloud that his captor would show merc
Clair marched him out into the New Mexico desert and executed h
two gunshots. St. Clair later carjacked and handcuffed a man'is ':
then executed him. Physical evidence suggested that the victim
knees praying when the [irst shot entered his face.!

“When the sentence for a crime
is not quickly carried out, the
hearts of the people are filled
with schemes to do wrong.”

Ecclesiastes 8:11
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Counter:
The Punishment Fits the Crime

continued from page 7

fterwards, during a traffic

stop, St. Clair repeatedly shot

at a Kentucky State Trooper
and escaped again? St. Clair is now
on Kentucky’s death row.’

St. Clair’s case is not unique. In
1974, William Thompson was sen-
tenced to unqualified “life” for murder.
In 1986 he escaped by murdering a
prison guard, for which he was sen-
tenced to death.* Other Kentucky
dcath row inmates having a history of
at least one prior escape or aitempted
escape include Donald Johnson,’
David Skaggs (twice),’ and Kevin
Stanford.’

James Blanton, William Hall, and
Derrick Quintero were among eight
inmates who escaped from the Ken-
tucky State Penitentiary (KKSP) on
June 16, 19883 After escaping,
Blanton, Hall, and Quintero together
committed multiple murders in Ten-
nessee and were sentenced to death.’
In a 1999 federal habeas hearing in-
volving death row inmate Edward
Harper, the KSP Warden testified con-
cerning other inmates’ recent prepara-
tions for yet another escape (stolen
prison guard uniforms, hair collected
from the barber shop, hoarded food,
numerous hacksaw blades, written
plans).'®

Recently, in seven consolidated
cases challenging the constitutionality
of “life without parole,” the Depart-
ment of Public Advocacy (DPA) filed
statistics, compiled by the Department
of Conqctmns demonstrating that the
over Whelmmg majority of criminals
sentenced to “life without parole” are
released after serving only a few
years," Of the 54 rapists'? and rapist/
murderers sentenced to “life without
parole” during a 25 year period, one
was killed during an escape, one died
of cancer, and 44 (or 85% of the re-
mainder) were released on parole or

by commutation.’* Some were re-
leased afier serving only six years of
their “life without parole” sen-
tences." Others were paroled on as
many as five separate occasions cach
on their “life without parole” sen-
tences.'® Only eight remain incarcer-
ated.'® Distinguished jurist and author
Bill Cunningham, Lyon Circuit Judge,
bluntly observed in his written opinion
that “life with-

The Death Penalty Does Not Cost
Innocent Lives

Rather, the Death Penalty Saves
Innocent Lives

w, cath penalty opponents
[ )have generated surveys
¥ to suggest that “inno-
cent” defendants
are being ex-

out parole re-
ally hasn’t
meant ‘life
without pa-
role.””"

Experi-
ence confirms
what commeon
sense already
icaches. The
promise of
“life without
parole” is hol-
low far too
often to render
the death pen-
alty obsolete. Only in theory does it
permanently incapacitate. In reality it
is a calculated risk at best. The les-
sons of Michael St. Clair (four more
innocents murdered after first two
sentences), William Thompson (prison
guard murdered), James Blanton (two
innocents murdered), William Hall
(two innocents murdered), and Der-
rick Quintero (two innocents mur-
dered) are that the dcath penalty
saves innocent lives. Harold
MeQueen murdered a convenience
store clerk who was working nights
to pay for her graduate school tuition
at Morehead State University.'®
McQueen was executed in 1997, Ed-
ward Harper murdered his adoptive
parents for profit."” He was ex-
ecuted in 1999. Tt is safe to say that
neither McQueen nor Harper can
possibly murder another innocent vic-
tim. They have been permanently
incapacitated by the only certain
means available.

Of the 54 rapists and rapist/
murderers sentenced to ‘life
without parole” during a 25
year perlod one was killed -
durlng an escape one died of
cancer, and 44 (or 85% of the
remafnder) were released on
parole or by commutation.
Some were released after
serving only six years of their
“life WIthout parole sentences.

eculed at the hand
of a hopelessly
“broken” legal
system, They pro-
claim that an in-
credible 68% of
all death penalty
cases are either
seriously flawed
with reversible
error, or result in
the defendants’
ultimate “exonera-
tion™* These are
not disinterested
observers. They
have a specific agenda. Their con-
cepts of innocence and exoneration
discredit their conclusions. Their re-
sult-driven methodology does not bear
up to scrutiny. Conspicuously absent
from their critiques of the death pen-
alty is any mention of the horrific
crimes comimitted by these murder-
ers, or of the permanently ruined
families left behind. Instead, their
arguments against the death penalty
in large part consist of their own sta-
tistical analyses. This brings to mind
the central character in the 1948
movie Apartment for Peggy, who
prevailed in every topic she debated
by incessantly reciting statistics, until,
at last, she admitted making them up.
Short of inventing facts, if you torture
the numbers long enough they’ll con-
fess to anything.

The survey done by the aboli-
tionist Death Penalty Information
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Center (DPIC) assigns “actual inno-
cence” to any legal determination of
“not guilty.”® Lawyers and
laypeople alike would immediately
discern a distinction to which the
DPIC does not admit. The ordinary
meaning of actual innocence is that
the defendant did not participate in
the crime. An acquittal upon retrial
means only that the defendant is
found “not guilty” under the legal
standard of “beyond a reasonable
doubt.” An appellate court may have
ordered the exclusion of key evidence
upon retrial. The passage of time -
sometimes as much as 20 years be-
tween trial and retrial - is one among
many factors that may shape the oul-
come on retrial.

entucky’s own Larry

Osborne case is illustra-

ive. The sole eyewit-
ness to the burglary, double murder,
and arson was drowned prior to trial,
so his sworn grand jury testimony
was used.”” The appellate court de-
clared this a hearsay violation, and
reversed and remanded for a new
trial.* The prosecution’s inability to
introduce this critical eyewitness ac-
count of the crimes resulted in an
acquittal upon retrial. Osborne was
found “not guilty” under the legal
standard of “beyond a reasonable
doubt.” He was not found “inno-
cent.” It is therefore not accurate to
say, on this basis, that Osborne was
an “innocent” man removed from

death row.

Michael St. Clair’s case is an-
other example of how misleading the
numbers game can become. Colorado
opted not to prosecute him for the
carjacking of the 26-year-old para-
medic. New Mexico opled not to
prosecute St. Clair for the capital
murder of that carjacking victim. This
was hardly a determination of inno-
cence as some would suggest; it was
simply awareness on the part of Colo-
rado and New Mexico that St. Clair
had been extradited to Kentucky
upon recapture, to face the death
penalty here.

Such surveys also view execu-
tive pardons, and prosecutorial deci-
sions to abandon pursuit of cases af-
ter reversal and remand, as determi-
nations of innocence.* The recent
wholesale, indiscriminate clearing of
Illinois’ death row by a politically ru-
ined governor does not mean that any
of those more than 100 defendants
are actually innocent. Likewise, a
prosecutor’s post-reversal decision to
no longer pursue a case may be made
for a number of legitimate reasons,
none of them having anything to do
with actual guilt or innocence of the
defendant.

The survey by death penalty
abolitionist Joseph Leibman has been
roundly eriticized for selectiveness in
data gathering. The Nevada Atiorney
General’s Office recently observed
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that the survey omitted eight execu-
tions there between 1977 and 2000.%
Also,

... it appears that Leibman
picked and chose his cases,
tailoring the study to get cer-
tain results, He took cases
from 1973 - 1995 for some
results; 1993 - 1995 for pther
results; and 1973 - April,
2000 for others. He used
only published opinions for
some results, but used un-
published opinions for others.
He used only Nevada Su-
preme Court or federal ap-
peal cases for some results,
but added lower state court
cases to increase reversals,
Leibman didn’t count all Ne-
vada cases, He excluded
killers who discontinued their
appeals.?

Previous actions of the U.S.
Supreme Court render the use of
pre-1976 cases in such surveys sta-
tistically incorrect, and further skew
the results. Leibman’s survey suf-
fers this flaw, and death penalty op-
ponents in Kentucky appear to have
added this ingredient to their survey
recipe as well. In 1972, the U.S.
Supreme Cowrt effectively required
commutation of all death sentences
in the nation because of new proce-
dural safeguards the Court was cre-
ating.”” Kentucky was among many
States quickly reenacting their death
penalty statutes in what they thought
was compliance with the new U.S,
Supreme Court requirements. It was
not until 1976 that the U.S. Supreme
Court found any such reenacted stat-
ute satisfactory.®® Consequently, the
reversal or commutation rate of
death sentences in 1973 was 100%
regardless of the defendants’ culpa-
bility. No one uestions that the re-
versal or commutation rate has
steadily dropped ever since,



Moreover, anti-death penalty
surveys should, but apparently do
not, take into account the over-
whelming number of defendants who
have been re-convicted after appel-
late reversal of their capital trials, or
whose original convictions are feft
intact upon reversal of their sen-
tences.

In Kentucky, death sentences in
seven cases under the present stat-
ute have been upheld on federal ha-
beas review. Four have been re-
versed, Of this total of 11, four are
awaiting Sixth Circuit review. Of the
three Sixth Circuit reversals of I{en-
tucky death sentences so far, one
defendant’s guilt was affirmed and
another was resentenced o death by
a jury 20 years after his crimes. The
other was effectively acquitted of
murder by the federal appellate
court on the basis of wording in a
jury instruction.” The opinion in that
case admitted the evidence of guilt
was “strong” and “overwhelming.””
To characterize that former death
row prisoner now as innocent would
fail the straight-face test.

Surveys such as these are cal-
culated to convince lawmakers and
the public that innocent defendants
have been wrongfully condemned
and executed, approximately 100
they now say - the count keeps
changing. The authors of such a sur-
vey published in 1987, in response to
a deconstruction of their worlk,
stated in 1988 that, “We agree with
our critics that we haye not proved
these executed defendants to be
innhocent; we never claimed that we
had."d!

Barry Scheck, cofounder of the
Innocence Project, has admitted on
national television that he had no
proof that an innocent defendant has
been executed since 1976.%

Dr. Isaac Ihrlich has estimated
that each execution of a murderer
prevents an average of seven addi-
tional murders. More recently, Dr.

Stephen Layson put the number even
higher. These findings and numerous
others are cited in a Journal of
Socio-Economics article by Dr,
Samuel Cameron.*

Another study found that prison-
ers, by a five-to-one ratio, believed the
prospect of the death penalty was a
deterrent sufficient to dissuade them
and others from murdering their vic-
tims.*

The death penalty does not take
innocent lives. It saves innocent lives,
and it does so exponentially.

Capital Sentencing
in Kentucky is Race Neutral

{ ome years ago, in re-
, sponse to repeated claims
b’ that the death penalty is
racially discriminatory, the Attorney
Genceral’s Office examined records
concerning the racial composition of
Kentucky death row inmates and their
victims. [t was a

Maturity Varies
Among Individuals

Some Murderers Who Were Under
Age 18 When They Killed Their
Vietims Deserve the Death Penalty

pponents of the juvenile
leath penalty arguc that

v persons under age 18
have incomplete brains and are pro-
hibited from drinking alcohol, smoking
cigareties, purchasing firearms, and
enlisting in the armed forces. Those
very kinds of arguments have been
rejected by the U.S. Supreme
Coutt.* Death penalty opponents
successfully argued in the 1972
Furman case® that individualized
consideration of the defendant, his
character, his record, and ihe circum-
stances of his ¢rime must be the
touchstone in all capital prosecu-
tions.*” Tt is more than just untenable
for those same abolitionists to depart
from their

daunting task be-
cause many of the
prosecutors who had
tried the cases had
long since left office,
and trial transcripts in
most of the cases
containcd no mention
of the racial charae-
teristics of either the
defendant or the vic-
tim, To the extent
there was any such mention by a liti-

gant, it was brought up by the defense.

Recent capital cases in which the
victims were black have caused death
penalty opponents to muffle, if not
abandon, their argument about the ra-
cial composition of the victims. The
racial composition of the 35 inmates
presently on Kentucky’s death row is
74% White (26 of 35), 23% Blaclk (8
of 35), and 3% Hispanic (1 of 35).
Both of the men executed since 1962,
Harold McQueen in 1997 and Edward
Harper in 1999, were white.

Dr. Isaac Ehrlich has esti-
mated that each execu-
tion of a murderer pre-
vents an average of seven
additional murders. More
recently, Dr. Stephen
Layson put the number
even higher.

longstanding posi-
tion of advocating
case-by-case
scrutiny, and to
instead urge that
the assigntnent of
death penalty
eligibility or ineli-
gibility should be
made according
to temporary
membership ina
class defined only by birth date; it is
situational double thinking of classic
dimension.

Practical necessity has caused
state legislatures to impose strict,
bright-line age limits for drinking,
smoking, et cetera, en mass. Society
fias not the time, resources, inclina-
tion, or duty to judicially determine
whether every 14-year-old who con-
siders himself mature enough to drive
should receive an operator’s license,
or whether certain 15-year-olds are
sophisticated enough to drink alcohol.
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Fortunately, the number of juveniles
over 16 who commit murder is far
less than the number who engage in
other typically adult behavior. Society
owes itself the duty to examine each
juvenile charged with murder and to
determine individually, as is done with
all other alleged murderers, the so-
phistication of the particular defen-
dant. It is safe to assume that a de-
fendant who commits murder a week
after his 18th birthday would have
had the same level of maturity and
accountability for a murder he com-
mitted two weeks earlier.

evin Stanford was only

months shy of his 18th

irthday when he ex-

ecuted a 20-year-old gas station at-
tendant who was the single mother of
an 11-month infant gir],** Stanford
robbed and sodomized his victim, both
anally and orally.* After perpetrating
these horrific acts, Stanford drove his

victim to a remote area, allowed her
to smoke a last cigarette, then ex-
ecuted her with two gunshots to the
head. Stanford punctuated his crimes
by Jeaving the victim’s corpse naked
from the waist down, kneeling in the
back seat of her mother’s car, with
her buitocks elevated in a “mooning”
position. Stanford later laughed and
boasted to others, including authori-
ties, about what he had done to the
victim. Once incarcerated, he
sneaked up behind a jail guard, put
the end of a pencil against his ear,
and said, “Click, click, click, just like
the girl, ’m going to blow your
fexpletive] brains out.” In a sepa-
rate instance, another guard over-
heard Stanford laughing and boasting,
again prior to trial, about his decision
to execute his victim:

(H)e said he made her suck

G0
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his [expletive] and then he
came about saying, “we
{expletive] her in the

‘booty’. .. .” ¥ * * “Thad to
shoot her, the bitch lived next
door to me and she would
recoghize me.” ¥ * * “1
guess we could have tied her
up or something or beat the
piss out of her and tell her, if
she tells, we would kil! her.”
At that time, Mr, Stanford
began laughing . . .

On prior occasions, Stanford
had been sent to five different juve-
nile correctional facilities* Ina
unanimous decision affirming
Stanford’s death sentence, the Ken-
tucky Supreme Court (Justice
Charles Leibson not sitting because
he was the trial judge who imposed
the sentence) noted that, “Since the
age of ten, Stanford has . . . commit-
ted various offenses including arson,
burglary, sexual abuse, theft and as-
sault, to name but a few.”®

The U.S. Supreme Court af-
firmed the sentence of Stanford’s
jointly tried codefendant after grant-
ing certiorari on two separate ques-
tions.* Two vears later, the U.S,
Supreme Court affirmed Stanford’s
sentence after granting certiorari on
the question whether the juvenile
death penalty is constitutionally per-
missible.* Both Stanford and his
jointly tried codefendant have ex-
hausted all the appeals to which they
are eniitled, Considering the intense
scrutiny paid to Stanford’s trial dur-
ing the past 22 years, and the sheer
number of published state and fed-
eral court opinions his case has gen-
erated, it is impossible to imagine a
mote reliable determination of guilt
and punishment.

While on death row, Stanford
forcibly raped another inmate.
Though Stanford was not criminally
prosecuted for that particular assault,




his appeal from an administrative
determination of guilt*® resulted in a
published opinion.*” Stanford’s
death sentence for the execution-
style murder he committed on Janu-
ary 7, 1981 has not been carried
out; he has not been permanently
incapacitated.

The Alocation of Public

Funds for Death Penalty Litiga-
tion is Slanted in Favor of Mur-
derers and Their Lawyers

mid the perennial
sound and fury about
ublic defender

underfunding in capital cases is the
familiar budget comparison chart.
Predictably, the budgets for police,
jails, prisons, courts, and County
Attorneys are lumped together with
those for Commonwealth’s Attor-
neys and the entire Office of Attor-
ney General (OAG). This ignores
the fact that only Commeonwealth’s
Attorneys and only one division of
the OAG proseccute capital cases,
handling privately defended and
publicly defended cases alike. The
OAG also represents the public in
utility rate litigation, consumer
fraud, public corruption, uninsured
employer claims, telemarketing no-
call lists, identity theft, victims®
rights, and a broad variety of civil
cases to which the Commonwealth
is a party.

Among the various sources
augmenting DPA’s state budget,
which now include the billing of
clients to the extent they can pay, is
a recept federal statute through
which all federal habeas litigation
on behalf of Kentucky’s death row
inmates is paid in full.*® The howly
attorney rate prescribed by the fed-
eral statute is $125, approximately
three or four times the hourly state
wage of the Assistant Attorney
General on the other side of the
case. Also, the public is not aware,

because the media have not reported
it, that the state salary of Kentucky’s
public defenders has recently become
substantially higher than that of their
prosecutorial counierparts.

All Kentucky death penalty
cases on federal habeas review are
handled by DPA staff or by contract
lawyers approved by DPA. That has
been true both before and after the
$125 per hour statute was enacted
for the specific purpose of providing
counsel to indigent death row inmates
who were “truly unrepresented.”® It
might surprise some in Congress o
learn that vast sums of federal money
ecarmarked for the “truly unrepre-
sented” arc being used instead to
supplement the budgets of state pub-
lic defender agencies already repre-
senting those prisoners anyway.
When the first document filed in
these federal habeas cases is a stan-
dard motion by DPA lawyers request-
ing their own “appointment” under
the federal statute, and payment for
work already done, any characteriza-
tion of their clients as pro se ot “truly
unrepresented” would be shameless
fiction.

A public defender recently sug-
gested to a federal judge that all of
the funding billed by salaried attor-
neys under the federal statuie is
turned over to DPA, the agency.™
[llustrative of the amounts involved is
the federal habeas case of death row
inmate Thomas Bowling, For the Dis-
trict Court litigation alone, DPA sala-
ried lawyers billed for a court ap-

proved total of more than an eighth of

amillion dollars in federal money:
$131,548.10 to be exact.®® Under the
federal habeas statute, 28 U.S.C,
2254, claims of constitutional error
are supposcd to be confined to those
already litigated in the state courts, so
most of the work is already done be-
fore the case reaches the federal ha-
beas level.

If Congress genuinely intends
this kind of supplement for those who

fDavul A
Smith is an
Asmstant
_Attomey
| General and
i the supemsm _
__f| ofthe Capital - b
S thlgatlon R
Br anch of the OAG’S Cr unmal
Appelate Division, handling
capital cases at trtal ‘on appe’tl
post-conviction, federal habeas
and certiorari. He has been with
the Attorney General’s Office =
since 1981. Mr. Smith hasg been _
an instructor at the Kentucky
State Police Academy and an. -
adjunct professor of constltutloml
law at Kentucky State Unlver51ty
since 1994, The views. expressed _
in this article are those of the -
author and do not necessauly
reflect the views of the Attorney
General’s Office, the Kentucky - -
State Police, or Kentucky State
University,

represent capital nrderers, perhaps
it should consider leveling the playing
field by allocating matching funds for
those who strive to uphold the state
court judgmenis in those cases. The
state legislature should shore up the
salaries for prosecutors so that they
earn at keast as much as public de-
fenders. We should keep in mind that
the Constitution does not even require
the appointment of counsel beyond
direct appeal; neither does it require
that the death penalty process be
stacked against the innocent public. B
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Commonwealth v. Stanford,
Jefferson Co. No. 81-CR-1218,
trial tr.

Stanford v. Commonwealth, 734
S.W.2d at 792,

Buchanan v. Kentucky, 483
U.S. 402, 107 S.Ct. 29006, 97
L.Ed.2d 336 (1987).

Stanford v. Kentucky, supra.
Based upon a standard of “some
evidence.”

Stanford v. Parker, Ky. App.,
949 S W.2d 616 (1996).

Title 21, U.S.C., Sec. 848 (q).

In re Parker, 49 F.3d 204, 210
(6th Cir. 1995); Steffen v. Tale,
39 F.3d 622, 624 (6th Cir. 1994).
Matthews v. Parker, USDC /
WD-KY No. 3:99 CV-P91-H,
Rec. Doc, Entry No. 106, n. 4.,
Bowling v. Parker, USDC / ED-
KY No. 5:99-cv-00236-KSF,
Rec. Doc. Sheet, pp. 3-16.
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